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No. 18
TAX COMMITTEE COMMENTS AND RECOMMENDATIONS

Comments and Recommendations
Regarding H.R. 5916
A Bill to Amend the internal Revenue Code of 1954
To Remove Tax Barriers to Foreign Investment
in the United States

Submitted to the Committee on Ways and Means

House of Representatives
June 25, 1965

Part of a Special Series Published by
The American Institute of Certified Public Accountants

COMMITTEE ON FEDERAL TAXATION

of the
AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS

COMMENTS AND RECOMMENDATIONS
REGARDING H.R. 5916

A BILL TO AMEND THE INTERNAL REVENUE CODE OF 1954
TO REMOVE TAX BARRIERS TO FOREIGN INVESTMENT
IN THE UNITED STATES

SUBMITTED TO THE COMMITTEE ON WAYS AND MEANS
HOUSE OF REPRESENTATIVES

June 24, 1965

COMMITTEE ON FEDERAL TAXATION

of the
AMERICAN INSTITUTE OF CERTIFIED PUBLIC ACCOUNTANTS
COMMENTS AND RECOMMENDATIONS
REGARDING H. R. 5916

A BILL TO AMEND THE INTERNAL REVENUE CODE OF 1954
TO REMOVE TAX BARRIERS TO FOREIGN INVESTMENT
IN THE UNITED STATES

GENERAL COMMENTS

A principal purpose of H.R. 5916 is to alleviate this

country’s balance of payments problem by decreasing or remov
ing tax barriers to foreign investment here.

The Institute's

committee on federal taxation is in favor of the underlying aims

of the proposed legislation.

Certain provisions, however,

appear to contradict the intent of the Bill.

Other provisions

seem to need clarification.
The granting of tax benefits to nationals and entities

of other countries is unilateral in nature and could hamper

efforts to obtain similar benefits for U.S.
in treaty negotiations.

citizens and entitles

Accordingly, we support the principle

of Section 5 of the Bill (line 21, page 27, through line 11,
page 30) pertaining to the application of pre-1966 tax provisions.
It will give the U.S. team of treaty negotiators an aid they

will need.

SPECIFIC COMMENTS AND RECOMMENDATIONS

BILL SECTION 3
Proposed Code
Section

1
871(a)

Subject of the Tax on Non-resident Allen
Individuals (Page 4, line 6, 9-11; Page 5,
lines 3-4)

In proposed Sections 871(a) and (b), the
words ’’gross Income, of" should replace the words
"amount received, by" to conform to Regulations
Section 1.871-7(b)(1).
2
871(a)

It appears that the words "salaries,"
"wages," "compensation," and "emoluments" in
proposed Section 871(a) would never have any
effect, since such Income under proposed Sec
tion 871(c) could be realized only from engaging
in a trade or business.
While this language is
taken from present Section 871(a) and also
appears elsewhere (e.g., present Section 1441),
confusion might be avoided by eliminating these
words from proposed Section 871(a).

3

871(c)

Suggested Change in Purposes for which the Term
Trade or Business is Defined (Page 5,line 23)

Proposed Section 871(c) commencing at line 22
of page 5 pertains to the definition of engaging
in trade or business in the case of the tax on
nonresident alien individuals.
Present Sections
881 and 882 are mentioned on line 23.
These sec
tions pertain to foreign corporations.
It is
suggested that mention of these sections might
be more appropriate elsewhere.
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BILL SECTION 3

Proposed Code
Section
4

871(c)(1)

Performance of Personal Services for Foreign
Employer (Page 6, lines 3-14)
The Bill states that the term "engaged in
trade or business within the United States"
does not include the performance of personal
services within the United States by a non
resident alien individual for designated types
of foreign employers if the individual is
temporarily present in the United States for
not more than 90 days during a year and his
compensation for such services does not exceed
$3,000.
Among the types of foreign employers
covered are offices or places of business
maintained by a domestic corporation in a foreign
country or in a possession of the United States.
The provisions would not apply to an office or
place of business maintained by a U.S. citizen
or resident alien or by a domestic partnership
in a foreign country.
This situation appears
to be inequitable.

It is suggested that the inequity be removed
by adding Immediately after the words "domestic
corporation" in line 8, page 6 the words "domestic
partnership, U. S. citizen, or resident alien,"
It is further suggested that the Bill be amended
to make these same changes in present Section
861(a)(3)(c)(ii).

5

871(d)

Conforming the Phraseology Applicable to
Gains and Losses (Page 7, lines 18 and 19)

The phrase used in lines 18 and 19, page 7, in
reference to the word "losses" is: "allocable to
sources within the United States."
It would seem
preferable to continue to use the phrase "derived
from sources within the United States" as it is
used in lines 16 and 17 with reference to the
word "gains."
6

871(d)
Clarification of Taxation of Capital Gains
871(b)(1),(2),(3) of Nonresident Allen Individuals Under Certain
Circumstances (page 7, lines 20-25)

Proposed Section 871(d) starting at line 10,
page 7, appears to mean that a nonresident alien
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Proposed Code
Section

871(d)
871(b)(1),
(2),(3)

individual present in the Unites States for 183 days or
more in a taxable year is to be subjected to a tax of
30% on net capital gains derived from sources within the
United States.
But then lines 20 through 25, page 7
seem to state, through reference to proposed Section
871(b)(1), lines 17-25, page 4, as modified by proposed
Sections 871(b)(2) and 871(b)(3), lines 1-21, page 5
that capital gains are not to be taxed.
We suggest that
clarification is needed.

It is assumed that the intent of the Bill is to
subject nonresident aliens who are present in the U.S.
for 183 days or more during a year to a 30% rate of
tax. This provision places such an alien in a disad
vantageous position in comparison with a domestic
Investor, beca
use under the provisions of lines 1-4,
page 8, the alternative tax and capital loss carryover
provisions are not to be allowed.
This seems contrary
to the Intent of the Bill.

BILL SECTION 4

Proposed Code
Section
881

7

Suggested Reduction in Rate of Tax on Portfolio
Investments of Foreign Corporations Not Engaged
in Business in the U.S. (page 21, lines 1-7)
It is noted that the 30% rate of present Section 881
on portfolio Investments of foreign corporations not
engaged in business in the United States is not proposed
to be changed.
We believe some reduction should be
made to further the purpose of the legislation to
provide an Incentive for Investments in the United
States.

8
882(c)(1)

Softening of Provision Disallowing All Deductions
for Failure to File a Return (Page 21, line 22
through page 22, line 7)
The disallowance of all deductions for failure to
file a return under proposed Section 882(c)(1), is an
unusually harsh provision.
Even though this provi
sion is a part of the present law, the purposes of the
Bill would seem to Indicate that the provision should
be softened.

BILL SECTION 6
Proposed Code
Section

901(c)

9

Consistency in Provisions Requiring Thirty-Day
Notice Prior to Presidential Proclamation
(Page 32, line 12)

To be consistent with proposed Sections 896 and
2108, proposed Section 901(c) should require
a thirty-day notice to Congress before a proc
lamation is made by the President.

BILL SECTION 7
Proposed Code
Section
931(d)(2)

10

Apparent Inequity in Deductions Allowed to U.S.
Possessions Corporations (Page 33, lines 17-18,
and 23-24; page 34, line 3)

Section 7 of the Bill commencing at line 22,
page 32, is entitled "Amendment to Preserve
Existing Law on Deductions Under Section 931."
Present Section 931 pertains to citizens of the
United States or domestic corporations deriving
income from sources within possessions of the
United States.
The deductions granted under
proposed Section 931(d)(2), lines 12-25, page 33,
are those described in present Sections 165(c)(2)
and 165(c)(3) pertaining to individuals and not
to corporations.
Accordingly, the Bill seems to
provide that if goods are purchased in the United
States and lost by fire while still in this
country, a deduction will be allowed to an in
dividual owner of such goods, but not to a U.S.
possessions corporation.
This does not seem to
be equitable.
BILL SECTIONS 8 & 9

Proposed Code
Section
2107
2501(a)(3)
2511(b)

11
Suggested Softening of Estate and Gift Tax Provisions Affecting U.S. Property of Expatriates
(page 38, line 12 to page 40, line 11; page 43,
lines 16-25; page 44, line 6-24)
Section 8 of the Bill, starting at line 13,
page 34, will substantially revise and lower
the estate tax of nonresidents who are citizens
of the United States.
However, proposed Section
-5-

BILL SECTIONS 8 & 9
Proposed Code
Sections

2107
2501(a)(3)
2511(b)

2107 commencing at line 12, page 38 would
retain to a major extent the existing pro
visions of our estate tax law with respect
to those nonresident aliens who, within a
ten-year period ending with the date of death,
lost U.S. citizenship, and such loss had
for one of its principal purposes the avoidance
of U.S. taxes.
Such an expatriate would be
subject to the present estate tax rates
with respect to that portion of his estate,
which at the date of death was located in
the United States.
The following types of
property would be deemed to be located
within the United States: stock in U. S.
corporations, debt obligations issued by
or enforceable against U.S. persons, and
stock in foreign corporations controlled by
the decedent at the date of death to the
extent of the decedent's proportional in
terest in the value of assets owned by that
foreign corporation which are situated in
the United States.
Under proposed Section 2107(e), the
burden of proving that a decedent's loss of
United States citizenship did not have for
one of its principal purposes the avoidance
of United States taxes shall be on the
executor of the decedent's estate.
It
will be difficult for the executors of any
expatriate to meet this burden of proof.
In the ordinary case such a result is
probably appropriate.
However, in the case
of an individual who became a U.S. citizen
by naturalization process and then loses
his U.S. citizenship or surrenders it upon
returning to his native country, the pro
visions of proposed Section 2107 should
apply only to that portion of the gross
estate situated in the United States, which
is in the ratio of the portion of such gross
estate going to U.S. heirs to the total of such
gross estate.
Section 9 of the Bill commencing on line 1,
page 43, would substantially change the
liability to gift tax of nonresident alien
individuals.
Proposed Section 2501(a)(3) and
proposed Section 2511(b) would continue the
present gift tax liability with respect to
expatriates.
The burden of proving an
absence of tax avoidance purpose in the loss of
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BILL SECTIONS 8 & 9
Proposed Code
Section

2107
2501(a)(3)
2511(b)

United States citizenship is on the
donor.
As in the case of the estate
tax, where a naturalized U.S. citizen
loses his U.S. citizenship or surrenders
it upon returning to his native country,
the provisions of proposed Sections
2501(a)(3) and 2511(b) which are applic
able to expatriates, should apply only
to gifts to U.S. citizens.

12
Treaty Obligations; Absence of Permanent
Establishment (page 45, line 25; page 46,
line 7)

The effect of Section 11(b) of the Bill
is to treat a nonresident alien individual
or a resident foreign corporation which is
engaged in trade or business within the
United States as not having a permanent
establishment in the United States.
Such
persons would thus be entitled to the
lower treaty withholding rates on non
business income.
This benefit should also
be extended to nonresident alien individuals
and foreign corporations which are not
engaged in trade or business, but which do
have a permanent establishment in the
United States.
For example, ownership of
certain real property in the United States
may constitute having a permanent establish
ment without being engaged in trade or
business.
Proposed Sections871(f) (start
ing at line 20, page 8) and 881(b) (starting
at line 22, page 19) provide elections to
treat real property income as business
income; however, there may be non-income
producing real property which could constitute
a permanent establishment.

13

Other Provisions of the Present Code Requir
ing Clarification
The application of a withholding tax to
salaries of nonresident aliens for services
performed in the United States is now unclear,
since present Section 3401(a)(6) exempts
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wages paid to an alien individual so
that withholding will fall under present
Section 1441.
The Bill provides that all
salaries, wages, etc. will be taxable at
regular graduated rates.
Since it is
already proposed that present Section
1441 be amended to provide no withholding
on Income taxed under proposed Section
871(b)(1), present Section 3401 should
also be amended so that a nonresident
alien will be subject to the withholding
tax under present Section 3401 in the
same manner as any citizen or resident.
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